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THE EQUAL EXPORT OPPORTUNITY ACT AND THE
INTERNATIONAL ECONOMIC POLICY ACT OF 1972

Juxe 19, 1972.-f0rdered to be printed

Mr. MoNpaLE, from the Committee on Banking, Housing and Urban
Affairs, submitted the following o

REPORT

[To accompany 8, 3726]
together with
( ~ ADDITIONAL VIEWS

The Committee on Banking, Housing and Urban Affairs, havin
considered the same, reports favorably a committee bill to extend an
amend the Export Administration Act of 1969 to afford more equal
export. opportunity, to establish a Council on International Economic
Policy, and for other purposes, and recommends that the bill do pass.

Purpose of the Legislation

The purpase of Title I.is to facilitate prompt removal of United
States unilateral export controls which are not necessary to protect
our national security, to insure that the commercial and technical ex-
pertise of private industry is utilized as effectively as possible in the
administration of export controls, and to extend until June 30, 1974
the President’s authority to control exports under the Export Admin-
istration Act. ) .

- The purpose of Title II is to provide a mechanism for the coordina-
tion of all the many departments and agencies of the U.S. Government
engaged in actions affecting U.S. international economic policy.

Title I contains the following key provisions:

1. It requires the Secretary of Eommerce (hereafter “the Secre-
tary”) to direct a study to determine which goods and technology
should no longer be subject to export control because of their signif-
icance to the national security of the United States. ‘
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2. It directs the Secretary to remove export controls from any item
now.controlled unilaterally by the United States, which is freely
available from foreign sources, unless adequate evidence is presented
that decontrolling the item would threaten the national security.

(Unilaterally controlled in this case means subject to United States
export controls covering items which are not subject to an agreed level
of control within the framework of COCOM. COCOM controls are
applied by the NATO countries plus Japan but not including Iceland.)

_ 3. It requires-the Secretary to report on his actions in six months by
listing the reasons for retaining unilateral controls on any item and the
reasons for retaining any procedures concerning the licensing process
which are more burdensome than the procedures used by our Allies.

4. It requires the Secretary to create industry-government technical
advisory committees for each group of goods and technology which
could be subject to export controls and is difficult to evaluate for tech-
nical and strategic reasons. - :

5. It extends the Export Administration Act to June 30, 1974.

_ Title IT contains the following key provisions: _ _

1. Tt establishes a Council on %nternational Economic Policy respon-
sible to the President. Members of the Council shall include : the Presi-
dent, the Secretary of State, the Secretary of the Treasury, the Secre-
tary of Defense, the Secretary of Agriculture, the Secretary of Com-
merce, the Secretary of Labor, the Director of the Office of Manage-
ment and Budget, the Chairman of the Council of Economic Advisers,
the Special Representative for Trade Negotiations.

2. It creates the office of Executive Director of the Council on Inter-
national Economic Policy who is to be appointed by the President.

8. It gives the Council authority to advise the President concerning:.

various aspects of U.S. international economic policy, and the respon-
sibility for assisting him in coordinating policy in this area.

- 4. It requires the President to transmit to the Congress each year a
Report on International Economic Policy, which is to be prepared with
the assistance of the Council. :

5. It authorizes an appropriation not to exceed $1,400,000 in FY
1973, and $1,600,000in F'Y 1974 for the Council.

v Need for Legislation

The Committee believes that Title I of this legislation is needed be-
cause the United States is handicapping itself by continuing to con-
trol the export of many items which are not of strategic value and are
not controﬁed by our foreign competitors. While it 1s essential to the
national security that the government continue to restrict the export
of some items to Communist countries, the Committee believes that
restricting the export of items which can be bought freely from our
Western European or Japanese competitors does not benefit the na-
tional security. Excessive restrictions result in a worsened balance of
payments situation, fewer eX£ort sales for American industries, and
fewer jobs for American workers. In 1970 the United States share of
the World market was 16%, but the U.S. share of the Eastern Euro-

ean market was only 3%. It will be difficult to improve the export per-

ormance of United States industries in Eastern Europe unless unnec-
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- essary restrictions which prevent them from competing on an equal
footing with foreign competitors are eliminated.

Representatives of the Administration pointed out in testimony that
much progress has been made in decontrolling non-military exports
since the enactment of the' Export Administration Act in 1969. It is
true that the number of itéms which have been decontrolled is substan-
tial. Decontrol actions have varied a great deal, however, from indus-
try to industry. Some industries have seen very few of their products
decontrolled, while others have witnessed decontrol only of Iow tech-
nology items for which foreign demand is limited. For example, some
time ago, the machine tool industry submitted extensive data to the
Office of Export Control, showing that many non-strategic machine
tools were readily available from European and Japanese sources.
Today, virtually all machine tools, including general purpose tools
such as grinders, transfer machines, milling machines, and lathes, are
still subject to unilateral United States export control.

At this time the United States controls 495 classifications of goods
and technology by multilateral (COCOM) agreement with our Allies.
In addition, the United States chooses to retain unilateral controls on
461 classifications of goods and technology. The United States is the
only COCOM country which controls the export of a significantly
greater number of items than those which the COCOM agree to con-
trol multilaterally. Some of the items under unilateral control are
eventually granted export licenses, but the delay and uncertainty in
the licensing process often costs American exporters sales even when

. this happens. Twenty-six percent of the applications for export licen-

_ 4 ses to Eastern Europe, involving many of the high technology items in

<" which the Eastern Europeans are most interested, took more than 15
working days to process. . . )

Some of the groups of items which are now subject to unilateral
controls that may not be necessary to protect the national security
are chemicals, electrical machinery, other t; of machinery includ-
ing machine tools, and certain types of fabrics and materials.

g[‘o help alleviate these problems the legislation mandates that items
which are available in comparable quality and quantity from foreign
sources shall be removed from unilateral controls unless the Secretary
gives adequate evidence that such decontrol would threaten the na-
tional security. Present law requires that the President report his
reasons to Congress whenever he decides to require export licenses on
an item because “considerations of national security override con-
siderations of foreign availability.” The Committee finds, however,
that such reports have not been detailed enough to be of assistance
in evaluating the President’s decisions. Such explanations should con-
tain more information in the future, to the extent considerations of
national security permit. :

The legislation directs the Secretary’s attention to items under
unilateral control which are available from foreign sources. There
may be other types of items, however, which are unnecessarily con-
trolled. For example, some items may be controlled because of an
overly cautious interpretation of what constitutes “significant military
applicability”., The Committee would welcome the decontrol of such
items. . ‘
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Several industry witnesses testified before the Committee that U.S.
exporters face licensing procedures which are more burdensome than
those faced by exporters in other COCOM countries. They alleged
that processing time for licensing applications is longer in the United
States than abroad. It has also been reported that our COCOM com-
petitors provide advantages to their exporters by giving them a better
1agea of which licensing applications will receive favorable action,
referring their applications for exceptions to COCOM regulations
to the COCOM with less preliminary screening, requiring less docu-
mentation regarding the end use of the item to be exported, imposing
less stringent requirements for ensuring that an item 1s never diverted
for strategic use, granting more liberal licensing provisions for supply
spare parts, and 1n several other ways. The Committee does not have
enough evidence to take a position on these allegations. It believes,
however, that procedures and licensing requirements which are more
burdensome than those used by our Allies would severely handicap
American exporters. Therefore, the Committee urges the Secretary
to scrutinize carefully these procedures and requirements. ’
. The establishment of industry-government technical advisory com-
mittees will enable the government to utilize more effectively the tech-
nical and commercial expertise which only representatives of industry
affected by export controls can provide. Industry witnesses testified
that decisions concerning export controls are sometimes based on in-
adequate or inaccurate information. The government officials making
these decisions are responsible for applying export controls to many
types of items. They are necessarily generalists, and it is impossible for
them to become familiar with the Intricacies of each product which 7™
must be regulated. Yet that is exactly what is necessary, for example, “w
to give the definitions of items on the export control list the needed
precision and uniformity. These decisions are technical, but they are
also important business decisions. The technical advisory committee
can help make them. These committees can also be of assistance in dis-
cussing more general questions of export control; for example, in de-
fining the level of technology in their industry which is advanced
enough so that the exportation of items reaching that level of tech-
nology could be a significant addition to a country’s military capacity.
In addition, the Committee would serve the vital function of keeping
industry informed with regard to the latest developments in the ad-
Ininistration of export controls. . : '

Several members of the Committee expressed concern that the tech-
nical advisory committees’ work would be severely hampered by the
necessity to refrain from discussing classified information or informa-
tion that industry does not want to divulge in'the presence of its com-
petitors, The Committee believes that the technical advisory com-
mittees can serve a valuable function without having access to such
information. Industry representatives would be willing to discuss the
functions of their products in detail at the committee meetings, just
as they would have to discuss such functions with any potential buyer.
Such 1nformation is essential in determining whether an item is stra-
tegic. In addition, it is expected that many of the meetings will con-
cern the basic policies underlying the export control program in the
light of changing international and technological conditions. Such
discussions need not involve classified information or trade secrets.
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The Committee hopes that technical advisory committees can be
established and operated in a manner which will avoid creating delays
in the export licensing process. Because technical advisory committees
are only to be created for groups of items that are difficult to evaluate
from a technical and strategic standpoint the number of such com-
mittees should not become excessive. The Committee does not expect
these committees to be involved in the licensing process on a case-by-
case basis. Their involvement will instead be principally in the deci-
sions affecting groups of items. In addition, the legislation recognizes
that the administrators of export controls may need to consult a specific
expert on some particular problem even though that expert is not a
member of a technical advisory committee. It expressly gives the ad-
ministrators the flexibility to engage in such consultations.

The Committee does not intend that any section of this Title should
be construed to require any action which 1s detrimental to the national
security, or the divulgence of any classified information or confidential
industry information protected in section 7(c) of the Export Adminis-
tration Act to unauthorized parties. Nor does the Committee intend
the provisions of Title I to be used as a basis for legal action by ex-
porters. In the Committee’s opinion, Title I will %elp to increase
East-West trade without threatening our national security. This will
be beneficial for all nations involved.
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Section-by-Section Summary

Sec. 101. This Title may be cited as the “Equal Export Oppor-
tunity Act of 1972”. It amends PL 91-184, the “Exporf, Administra-
tion Act of 1969”. '

Sec. 102. This section amends the Findings of PL 91-184 and em-
phasizes that the unwarranted restriction of exports has a particularly
serious adverse effect on the U.S. balance of payments when the re-
strictions are more extensive than those applied by our Allies.

Sec. 103. Declaration of Policy. This section stresses that export
control policy should be determined after review by and consultation
between representatives of government and private industry.

Sec. 104. This section amends section 3 of the Export Administra-
tion Act and requires the Secretary of Commerce in cooperation with
appropriate government agencies and technical advisory committees
(see Sec. 105 below). to undertake an investigation to determine which
goods and technology should be decontrolled. Unilateral controls
would be removved from all items which are available without restric-
tion from foreign sources in significant quantity and comparable qual-
ity, unless adequate evidence is presented that such decontrol would
threaten national security. In conducting the investigation of items
subject to export control, the Secretary would give priority to items
for which there are significant potential export markets. Within six
months after this Title is enacted the Secretary would submit a special
report to the President and Congress. The report would list items
which are still subject to unilateral controls and the reasons for retain-
ing the controls, including the nature of any evidence submitted to
illustrate that control of an item is necessary despite its foreign avail-
ability. It would also list any procedures applicable to the U.S. ex-
port licensing process which are more burdensome than similar pro-
cedures used by our Allies and the reasons for retaining such
procedures.

Sec. 105. This section requires the Secretary of Commerce to appoint
technical advisory committees for each group of goods and technology
which is or may be made subject to export controls and which is diffi-
cult to evaluate from a technical or strategic standpoint. These com-
mittees would consist of government and industry representatives ap-
pointed for two year terms. No industry representative could serve
two consecutive terms. It would be the duty and function of the tech-
nical advisory committees to advise all agencies and officials involved
in the administration of export controls. Each technical advisory com-
mittee would be consulted and informed with respect to the level of all
export controls on the group of items within its technical competence,
including both unilateral controls and those imposed by the COCOM.
The technical advisory committees would also be consulted and in-
formed with respect to the investigation and decontrol actions under-
taken under this Title. The administrators of export controls may con-

)
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sult at any time with any person they deem appropriate regardless of
whether he is a member of a technical advisory committee. The public
would be given a chance to submit evidence for the technical advisory
committees’ consideration. Arrangements are made for the reimburse-
ment of non-government members of the technical advisory commit-
tees. Each technical advisory committee would meet at least four times
annually at the call of its elected chairman. Nothing in this Title shall
be construed to require the release or publication of either classified

information or information which would be competitively disadvan-

tageous to any industry or company.

Sec. 106. The Export Administration Act is extended from August 1,
1972, to June 30, 1974.

Sec. 107. This section states that nothing in this title shall be con-
strued to require the release or publication of classified information or
of confidential business information already subject to safeguards in
Section 17(c) of the Export Administration Act of 1969. .

Sec. 201. This title may be cited as the “International Economic
Policy Act of 1972.” o

Sec. 202. Statement of Purposes. This section states that it is the
purpose of this title to provide for closer Federal interagency coordina-
tion in the development of the international economic policy of the
United States.

Sec. 203. Findings and Policy. This section finds that the interna-
tional economic policy of the United States is a composite of the
actions of a great many Federal departments and agencies. This sec-
tion further %.nds that better coordination is needed between these de-

Eartments and agencies acting in the foreign economic area as well as
etween domestic and foreign economic policy. To achieve better co-

ordination, this Act establishes a Council on International Economic
Policy. The Council is designed to achieve a clear top level focus on
international economic issues including trade, investment, balance of
ayments, and finance, as well as consistency between domestic and
oreign economic policy and coordination between economic policy and
foreign policy objectives. _

This section further states that it is the purpose of the Congress that
the Council have the opportunity to investigate g)roblems concerning
the coordination, implementation and long-range development of inter-
national economic policy. The intention is that these investigations
should lead to findings and recommendations which will assist in the
development of a more rational and orderly international economic
policy for the United States. -

Sec. 204. Creation of a Council on International Economic Policy.
This section creates in the Executive Office of the President a Council
on International Economic Policy.

Sec. 205. Membership. This section specifies that the members of the
Council on International Economic Policy shall include: the Presi-
dent, the Secretary of State, the Secretary of the Treasury, the Sec-
retary of Defense, the Secretary of Agriculture, the Secretary of Com-
merce, the Secretary of Labor, the Director of the Office 0 Manage-
ment and Budget, the Chairman of the Council of Economic Advisers,
the Special Representative for Trade Negotiations.

It also specified that the President may appoint additional members
to the Council and that he is its chairman, but may appoint another
member of the Council to preside in his absence. B
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The Committee did not wish to make the chairman of the Federal

- Reserve Board a member of the Council because of the special inde-

pendent character of that organization. However, the Committee did

wish to affirm that the Federal Reserve Board should be consulted

closely on questions involving international economic policy which re-

late to the Board’s responsibilities, and that the expertise of the Board
should be available to the Council.

Sec. 206. Duties of the Council. This section states that the Council
is subject to the direction of the President. In addition to performing
such functions as he may direct, the Council shall also assist and ad-
vise the President in the preparation of the International Economic
Report which is required in section 207 of this Act. .

é)ection 206 further prescribes that the Council review the activities
and policies of the United States Government in the international
economic area so that it can make recommendations to the President
on this subject. The Council is instructed specifically to study the
economic activities of various agencies, departments and instrumen-
talities of the Federal Government, of the several States, and private
industry. ] :

The Council also should collect, analyze and evaluate information
concerning current and future international economic trends; consider
policies and programs for coordinating activities of U.S. governmental
departments and agencies, and assess the progress and effectiveness of
Federal efforts designed to promote a more consistent international
economic policy.

This section states further that it is the duty of the Council to make

policy proposals relating to monetary mechanisms, foreign investment,

trade, the balance of payments, foreign aid, taxes, international tour-

ism and aviation, and international treaties and agreements relating
to such matters. Other related areas could also be the subject of recom-
mendations by the Council as well.

Policy proposals developed in fulfilling the requirements of this
section should be put forward with a view to strengthening U.S. com-
petitiveness, improving the balance of payments, increasing exports,
protecting and improving foreign investments, improving reciprocal
trade relations, and the real employment and income of workers and
consumers as a result of international economic activity.

Sec. 207. Report. Subsection (a) of this section requires that the
President transmit to the Committee on Banking, Housing and
Urban Affairs of the Senate, the Committee on Banking and Currency
of the House of Representatives, and the Joint Economic Committee
an annual economic report on the international economic position of
the United States. It requires that this Report be submitted not later
than sixty days after the beginning of each regular session of the
Congress.

The Committee, however, believes that the Report should be sub-
mitted at approximately the same time as the Economic Report of the
President, which also covers intenrational economic policy questions.
This would make it possible for the Joint Economic Committee to hold
hearings on this report in conjunction with its hearings on the Presi-
dent’s Economic Report.. The Employment Act of 1946 as amended
requires the Economic Report be submitted not later than January 20
each year unless specifically amended.
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The report should include information and statistics describing
international economic activity and identifying current and foresee-
able future trends and developments. It should also include a review
of the international economic program of the Federal Government
and a review of domestic and foreign economic conditions and other
matters significantly affecting the U.S. balance of payments, trade,

.investment, financial and monetary positions. It should include a pro-

gram and recommendations for carrying out the objectives of this
Iegislation as well.

Subsection (b) says that the President may transmit to the Congress
from time to time other reports which supplement the International
Economic Report.

Sec. 208. Ezecutive Director and Staff of the Council. Subsection
(a) of this section provides that the staff of the Council shall be headed
by an executive Director who shall be appointed by the President.
The duties of the Executive Director include directing the activities
of the Council staff, developing the agenda and supporting material
for Council meetings and reviewing all matters before the Council,
and establishing a work program including the selection of topics for
particular work and individuals to carry them out.

Subsection (b) says that the Executive Director may, with the ap-
proval of the Council, appoint and fix the compensation of such staff
as he thinks are necessary. The staff of the Council shall be appointed
subject to the provisions of title 5, U.S. Code, governing appointments
in the competitive service, and shall be gaid in accordance with the pro-
visions of chapter 51 and subchapter 11T of chapter 53 of this title re-
lating to classification and General Schedule Bay rates, except that with
the approval of the Council, the Executive Director may appoint one
officer at a pay rate not to exceed level IV and two at a level not to ex-
ceed level V of the Executive Salary Schedule.

Subsection (c¢) of this schedule provides that the Executive Director
may, with the approval of the Council, procure temporary and inter-
miftent services to the extent authorized by section 3109 of title 5,
U.S. Code, at rates not to exceed the daily equivalent of the rate pro-
vided for S-18.

Subsection (d) provides that heads of Federal agencies are author-
ized to detail personnel to the Council upon the request of the Execu-
tive Director.

Subsection (e) amends Section 5315 of title V, U.S. Code (relating
to positions at level II of the Executive Salary Schedule) by adding
the Executive Director of the Council on International Kconomic
Policy.

Seg 209. Authorization for Appropriations. This section authorizes
appropriations at a level not to exceed $1,400,000 for fiscal year 1973,
and not to exceed $1,600,000 for fiscal year 1974, for carrying out the
provisions of this title.

Cordon Rule

In the opinion of the Committee, it is necessary to dispense with
the requirements of subsection 4 of rule XXIX of the Standing Rules
of the Senate in order to expedite the business of the Senate in connec-
tion with this report.
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’:Additional Views of Mr. Mond_ale :

- I fully support Title I of this bill, which makes certain changes in
-the Export deinistration Act. However, I have serious reservations
.about one aspect of Title II, which authorizes funds for a Council on
. International Economic Policy. '

My objections to Title IT are based on the fact that the Council’s
Executive Director would not have to be confirmed by the Senate.

The issue here is not whether there should be a Council on Inter-
national Economic Policy. Such a body is needed to improve coordina-
_tion of our international economic policies.

However, the crucial issue is whether Congress should give this
Council the authority and the money to coorcﬁ'rnate the functions of
existing Federal departments and agencies—without requiring that its
. Executive Director come before the g:nate for confirmation. :

Increasingly, the most important decision-making officials in our
.government are hidden from public view and beyond Congressional
_scrutiny. If we agree to fund this Council without requiring Senate
confirmation for its Executive Director, we will be acquiescing in a
-trend which is inconsistent with the checks and balances of our con-
stitutional system. o ~ o
- This Council will perform a very vital function, and its Executive

( Director will inevitably make important judgm'ents about sensitive
_.natters of public policy. The Congress should not give such a body

statutory status without providing the Senate the confirmation power
_it reserves for important policy-making positions. -
4 Warrer F. MoNDALE.

(11)
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Additional Views of Senators Tower and Bennett

We agree that theré is continuing need for statutory authority to
control exports on grounds of national security, foreign policy and
domestic short supply. We believe, however, that the statutory au-
thority contained in the Export Administration Act of 1969 is ade-

" quate to carry out these purposes. In particular, in the area of East-

West Trade, the Act contains all of the flexibility needed for the
Administration to pursue a policy of trade expansion without jeop-
ardizing the national security interests of the United States.

We believe that the actions taken by this Administration in decon-
trolling many commodities with the extensive informal advice of in-
dustry technical experts demonstrates that no revisions to the Act are
necessary. We therefore fayor a straight extension of this legislation
in its present form. If the Congress believes that it would be desirable
to reemphasize the Congressional intent that review of the control list
should continue to proceed as expeditiously as possible, and that
greater use of industry experts should be made by government in areas
where technological developments are difficult to evaluate, we would
not object to some revisions designed to spell out this Congressional
intent. : o ,

We do, however, strongly oppose the amendments reported by the,
Committee because we believe these would (1) impose new criteria S
retaining controls on items available abroad, which could require th
executive branch to take decontrolling actions adverse to our na-
tional security; (2) require the establishment of a formal industry
advisory structure which would actually delay rather than facilitate
the decontrolling actions currently in process and could deter Ameri-
can manufacturers from disclosing to the government highly sensitive
data_concerning their products; (3) impose reporting requirements
which are unnecessary insofar as they duplicate reporting require-
ments already existing under the Export Administration Act, but
which are also unreasonably burdensome in some respects; (4) by re-
taining in the Act certain provisions enacted in 1969, render the Act
both confusing and cumbersome to administer.

Criteria for Controlling Items Available Abroad

Section 4(b) of the Export Administration Aect currently provides
that the President may deny requests for the exportation of commod-
ities and technical data otherwise available abroad from Free World
sources, if he “determines that their export would prove detrimental
to the national security of the United States,” but whenever he makes
such a determination, he must report his reasons to the Congress.

The aforementioned Section would remain in the Act as amended ;
however, a new paragraph (2) would be added to Section 4(b) which,
1n part, would require the Secretary of Commerce to decontrol the
export of items which are available abroad unless he has adequate

(12)




13

evidence demonstrating “that the absence of such a control would
constitute a threat tom&e national security of the United States.” In
ssuch event, the Secretary of Commerce would be required to report
‘to the President and to the Congress the nature of such evidence. -

We believe that the change of the criteria from “detrimental” to
a “threat,” if enacted, would place the executive branch in the un-
tenable position of having to decontrol items which, if exported to
-certain destinations for certain purposes, would have a definite adverse
impact on our national security. It may be difficult, if not impossible,
for the government to find that the export of any strategic item
which is not a military weapon constitutes a threat to national security.
‘The availability of a given item from sources outside the United States
may reflect an honest disagreement between the U.S. and other govern-
ments of the Free World as to its strategic significance. We believe
that the determination of what is detrimental to the national security
of the U.S. should rest with our government and not be dictated
by the governments of other countries. Moreover, we can conceive
of situations where our efforts to persuade other governments to control
their exports of a particular strategic item would be doomed to failure,
if the U.S. were forced, in the meantime, to decontrol it under this
new criteria. '

Consultation with Industry o o

Section 105 of the Bill would add a new subsection (c) to Section 4

of the Act which would require the administrators of the Act to con-
sult with advisory committees in determining which commodities and
technical data are to be subject to export control and the level of that
control. Such consultation would be effected through joint govern-
ment-industry technical committees which, under the Act, must be es-
tablished when broadly prescribed circumstances prevail.
" We are not opposed to consultation. We think it useful and valuable
for such a program as the control of exports. Indeed, the Export Ad-
ministration Act of 1969 and prior thereto. the Export Control Act of
1949, expressly provided that information and advice shall be sought
from industry in connection with the making of export control deter-
miniations. The Bill goes well beyond this, however, by requiring that
industry be consulted on decisions that are properly the responsibility
of government and by stipulating the manner in which such consulta-
tion shall be effected. ‘ '

The proposed Section 4(c) would require the establishment of joint
industry-government technical advisory committees to “advise and
assist” the Secretary of Commerce “with respect to actions designed
to carry out the policy set forth in Section 8 of the Act” and “with re-
spect to the level of United States export controls” applicable to all
commodities and data. In addition, the Secretary would be required to
keep these committees fully informed of his progress in the review of
the control list. These functions involved broad judgments concerning
the national interest including evaluations of technical information,
intelligence data, and strategic and political considerations. 'We be-
lieve that these judgments are governmental responsibilities which
industry experts are not in a position to make. .

“Section 105 contains a provision stating that the Secretary of Com-
merce 1S not required to make either classified information or confiden-
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tial business information available to the technical advisory commit-
tees. With such a limitation, the advisory committees, it appears would
be limited to providing advice with respect to technical matters, world-
wide availability of products and technology, technical developments
and licensing procedures as they involve industry practices. ‘

The evaluation of these data and the determination of levels of con-
trols to serve our national security and foreign policy interests which
must also include the evaluation of classified information and con-
fidential industry information, should therefore remain solely the
responsibility of the President and the Secretary of Commerce and
their governmental advisors. Furthermore, Section 105 of the Bill, by
directing the administrators of the ‘Act to consult with industry
through formally established committees will, we believe, introduce
administrative burdens that would actually complicate and hinder
consultation and in certain circumstances might well prejudice
carrying out the national security objective of the Act.

Clearly, the provisions of Section 4(c) are not necessary to induce

consultation with industry. The Department of Commerce testified
before our Committee that as part of its standard operating procedure
it consults extensively with industry generally in an informal way. In
connection with the Department’s review of its Commodity Control
List, many trade associations and private firms in major industry and
commodity areas have participated in the fact-finding process and
submitted recommendations regarding control levels and procedures.
We also understand that officials and technicans of more than fifty
companies have been consulted in connection with the current COCOM
list review. ]
. The informal approach to consultation practiced by the Department
of Commerce permits a flexibility that is important to prompt and
effective communication with industry representatives. Export con-
trol problems are so varied and their technical character frequently so
specialized that it is necessary to vary the consultation technique to
match the particular need of the moment. The system of formal com-
mittees called for by the Bill and the need to communicate with indus-
try through them will limit this essential flexibility and introduce
rigidities that, in our judgment, will delay rather than facilitate con-
su%ltation and control decisions. Under Section 4(c) a committee must
be appointed, once a technical question has arisen that makes it diffi-
cult to evaluate the need for control. Members of the public would be
given a reasonable opportunity pursuant to regulations of the Secre-
tary of Commerce to present evidence to such committees.

These requirements could delay a decision for a considerable period.
It is true that the Bill prescribes the circumstances under which com-
mittees must be established and thereby appears to limit their num-

" ber. However, this limitation is more apparent than real. The prescrip-

tion “difficult to evaluate for technical or strategic reasons” is so broad
as to call for a formal committee whenever there is a technical diffi-
culty that necessitates consultation with industry experts.

The inability to make control decisions promptly might well have
serious consequences by calling for the appointment ang consultation
of technical advisory committees to deal with commodities or data
that “may” be made subject to export controls. In effect, the Bill could
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reclude the Department from placing under control a new product
ﬁaving apparent strategic significance, until a committee has been
formed ans has examined it. In the meantime, the commodity or data
could be freely shipped. A subsequent finding, after committee con-
sultation, that the commodity or data should be controlled for national
security reasons could be too late to adequately protect national secu-
rity. In an age of rapid technological advance in weaponry and mili-
tary support items, this should be of serious concern to all of us.

Byf less importance than the foregoing difficulties, but nonetheless
worthy of note is the administrative burden of establishing and oper-
ating what is likely to be an extensive structure of technical advisory
committees. The administrative complexities of the export control
program should be reduced and not increased.

“The House of Representatives recently considered and passed a bill,
the Federal Advisory Committee Standards Act, which seeks to limit
the uncontrolled and unproductive growth of advisory commissions.
The remarks of the floor manager of this bill, Representative. John S.
Monagan, Chairman of the Subcommittee on lf%al and Monetary
Affairs of the House Committee on Government Operations, are in-
structive as to the many problems involved in the continued creation
of advisory commissions and committees: o :

Mr. Mo~nagaN. Mr. Chairman, the purpose of this bill is to

- -make ground rules for the operation of the advisory commis-
sions which extend throughout the executive branch of the
Government. In recent years, particularly, there has been a
tremendous proliferation of these commissions.

: Really they have gotten out of hand. Because of their in-

* fluence they have been referred to as the “fifth arm of the gov-
ernment.” It has been estimated, for example, that there are

© up to 3,200 of these advisory commissions which are circu-
lating about, out in outer space without any substantial con-
trol over them. -

It is the belief of the committee, and it is my belief that
portant, but also the number of people who are involved in
their activities. It has been estimated that there are up to 20,-
-000 people serving on various of these commissions, and that
there is a staff of some 4,400 engaged in their activities.

Not only are many people involved and are there so many

- commissions, but substantial sums of money are spent in the

ursuit of these activities. It has been estimated that between

65 and $75 million a year is expended upon advisory com-
missions of various types. For example, the National Com-
mission on the Causes and Prevention of Violence spent $1.3
million, The Commission on Obscenity and Porno, aﬁ)hy
spent almost $1.8 million. The recommendations of these
commissions were substantially repudiated, and in some cases

" even before a formal report had been made.

It is the belief of the committees, and it is my belief that
there is a tremendous waste of time in the operation of these
commissions, because the executive branch members of the
Cabinet serve on as many as 43 advisory committees. The com-
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mittees are too often inefficient and in many instances there
- are duplications. In some instances, five or six different com-
. . missions have been constituted to cover the same subject.

" The ernormoiis costs and inefficiencies involved in the creation of the
type of committees such as are involved in the present legislation
must be considered by Congress before action to approve the bill is
taken. The committees proposed to be created in the bill will not only
detract from the most direct route to the processing of Export Ad-
ministration Act matters, but will also place a large number of well-
paid business executives on the government payroll at the GS-18 level,
an aspect of this legislation which the taxpayers of this country are
not likely to applaud. With some 20,000 people already serving on ad-
visory commissions, it is hardly time to create additional ones—it 1s
rather time to cut them back to manageable levels. The House passed.
the Federal Advisory Committee Standards Act by a vote of 357 to 9,
and it would be well for the Senate to take their action into considera-
tion before acting on the present legislation.

In summary, we believe that consultation with industry, while de-
sirable, should be limited to technical matters and questions of foreign.
availability. Moreover, in circumstances calling for flexibility and.
variety, it is likely to be counterproductive for the Congress to dictate:
such a formal approach. In our judgment, the law should content it-
self with providing a clear declaration of Congressional intent that
technical advice should be sought from industry.

The Reporting Regquirements are Unnecessary and Burdensome

Section 104 of the Bill would add a new paragraph (3) to Sectiom
4(b) of the Act which would require the Secretary of Commerce
within six months from enactment to submit to the President and to
the Congress a special report regarding his investigation of the list
of commodities and technical data controlled on national security
grounds and the actions he has taken to decontrol items from that list.
We note that Section-4(a) (1) of the Act currently contains a similar
reporting requirement. On that basis we fail to see the usefulness of a
Sf)eclgl report and should point out that its preparation would require:
the time and attention of manpower which could best be utilized in
the on-going review of .the Control List. In addition, the special re-

ort is required to contain (A) a list of all items subject to U.S. uni-
ateral controls with the reasons for such greater controls, and (B) a
list of U.S. export licensing procedures which are more burdensome
t}mn ;hose of the other COCOM countries, together with the reasons
therefor. :

With respect to the requirement in item (A) above, the list of en-
tries subject to U.S. unilateral controls is already available, such
entries being identified in the Department of Commerce’s published
Commodity Control List. However, the reasons for controlling these
may vary from one category to another. In some, the strategic signifi-
cance of items in the category may be known but cannot be disclosed
for national security or foreign policy reasons. Other entries on the
Control List are controlled because they constitute so-called “basket”
categories. An example of a “basket” category is “Other Silicone, Rub-
bers, and Compounds”, containing thousands of individual products,
many of which cannot be specifically identified because it is an area
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of continual product development. However, many of the products
in this “basket” would be likely to have military applications.
Finally, some categories may include known items for which there
are strategic implications which have not yet been evaluated under the
on-going review of the Control List. If the committee intends that
the government merely provide a reason for retaining each category
under control; we believe this aspect of the report will not prove very
meanianul, and will only constitute an added burden on the govern-
ment’s limited manpower. If on the other hand, a justification is ex-
pected for each entry retained under unilateral controls, this would,
for the reasons we have given, require the government to have com-
pleted its review of all its unilateral controls within a six-month pe-
riod, a task which is not feasible. . . )
As for the reporting requirement contained in item (B) above, it
presupposes that the U.S. has knowledge of, or is able to obtain com-
prehensive information concerning, the licensing practices of the other -
COCOM members. Each COCOM nation adheres to general adminis-
trative principles in implementing its international commodity con-
trols. As sovereign nations, however, each nation establishes its own
licensing procedures, some of which are in published form, and some
of which involve internal administrative techniques and policies which
are unpublished and not readily available to other COCOM members.
To secure access to unpublished data, if indeed such information were
available, would be an impossible task within the 6-month deadline.
This would require analysis of the control systems administered by
15 different nations, in terms of identifying comparability and varying
‘?hniques and nuances.

vonfusion will arise from similar but inconsistent provisions

The haste in which the amendments now contained in Title I of the
bill were drafted and adopted is evidenced not only in the substance
of these provisions, but also in the fact that there are existing pro-
visions of the Act which are inconsistent with the amendments pro-
posed. For example, the Bill would amend Section 4(b) to require a re-
view of the U.S. control list without repealing that portion of Section
4(a) (1) of the Export Administration Act which requires such a re-
view under somewhat different terms. The latter review is still ongoing,
but failure to repeal the earlier language could lead to the absurd result
of two reviews proceeding concurrently under different citeria. The
same observation applies to the criteria and reporting requirements for
retaining controls in situations where the commodity or technical data
is available abroad. Literally, the Act as amended, would contain dif-
ferent criteria in Section 4(b) (1) from those in Section 4(b) (2).

The President could determine under Section 4(b) (1) that controls
should be retained on the export of a particular commodity not with-
standing foreign availability because such export would be detrimental
to the national security while the Secretary of Commerce would be
required under Section 4(b) (2) to decontrol the same commodity be-
cause he lacked adequate evidence that its export would constitute a
threat to national security. It should be obvious from our earlier com-
ments which criteria we prefer.

JoEN Tower.
Warrace F. BENNETT.
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